THE POWER OF FEDERAL COURTS TO ENJOIN PROCEEDINGS IN STATE COURTS
TELFORD TAYLOR AND EVERETT I. WLLISt WERE constitutional and statutory provisions the sole determinants of the rules which govern the functioning of our dual system of courts, an inquiry into the power of federal courts to enjoin proceedings in state courts would be highly academic, for the provisions of the written law are clear. Since 1793 there has existed a federal statute expressly denying to the federal courts the power to enjoin state proceedings. The terms of the original statute were unqualified 1 and this blanket prohibition continues as Section 265 of the Judicial Code, 2 with but few legislative exceptions. Only in instances arising under laws relating to proceedings in bankruptcy, 3 the Federal Insurance Interpleader Act, 4 and the Act to Limit the Liability of Shipowners 5 has Congress relaxed this prohibition to permit the use of the federal injunctive power. The liberal construction accorded to the Limited Liability Act has, in instances of ambiguous legislation, been denied. For instance, even before the 1926 amendment to the Interpleader Act, it was palpably inconsistent with the purpose of that Act that the federal court in which the interpleader [11691 [Vol. 4z
The historical explanation for the inclusion of the anti-injunction provision in the Act of 1793 is a matter of some uncertainty. The purpose of that Act as a whole was narrow and highly practical. In 1792, Chief Justice Jay and his associates had indicated to President Washington the hardships incident to eighteenth century circuit riding. 6 The President's message at the opening of Congress in November, 1792, urged the necessity of revising the first Judiciary Act, It has been suggested that the prohibition of federal injunctions against state proceedings was included in the Act of 1793 as a result of the opposition, intensified at this time by Chisholn v. Georgia, 12 to extending the scope of federal jurisdiction at the expense of the states. 13 But, aside from the failure of the terms or legislative history of the statute as a whole to reflect the current political issues thus urged to have been responsible for the presence of the injunction provision, the fact that a prohibition of similar import had been suggested by Attorney General Edmund Randolph in 1790 14 indicates that strictly contemporary factors were not the fundamental reason for the enactment of this clause. It is possible, however, that the inclusion of the injunction provisions was the result in part of then prevailing prejudices against equity jurisdiction. This explanation is suggested by the fact that Oliver Ellsworth was an important member of the Senate committee which reported out the bill that became the Act of 1793.13 Although in no way caught up in the popular current of opposition to broad federal jurisdiction, 16 Ellsworth had a pronounced dislike for chancery practice -, and indeed at one time joined forces with antifederalists in urging an amendment to the first Judiciary Act of 1789 which would have required that the facts in federal equity suits be found by a jury. " ' 12. 2 Dall. 419 (U. S. 1793). This case held that a state might be sued in the federal courts by a citizen of another state. The result was the immediate adoption of the Eleventh Amendment to the Constitution. See Donahue, Lmits of State and Federal Jurisdiction (1923) 9 A. B. A. J. 479; Warren, Fcdcral and State Court Interference (1930) 43 HAnv. L. REv. 345, 348, n. 14.
13. See Warren, supra note 12, at 347. See also Gunter v. Atlantic Coast Line Rr. Co., 200 U. S. 273, 292 (1906) .
14. ". . . and no injunction in equity shall be granted by a District Court to a judgment at law of a State Court." AFmICAN STATE PrEns (184) 1 Misc. No. 17, p. 26. This suggestion was made in a report on the advizability of amending the first Judiciary Act, 1 STAT. 73 (1789). It has bcen said that Randolph's recommendation was the direct cause of the inclusion of the Injunction clause in the Act of 1793. See Warren, loc. cit. supra note 13. But this seems scarcely probable, as Randolph's proposed amendment was of much more limited scope than that eventually adopted, inasmuch as it operated only upon the district courts, applied only to jutdgments at lew of the state courts, and was merely procedural in purpose. See AMERICAN STATE PAr :s (1834) But whatever the explanation for the enactment of this statutory prohibition against federal enjoinment of state proceedings, it may now fairly be said that it is a "thing of threads and patches" and that its vitality as an effective force in actual judicial administration has become seriously impaired. The Supreme Court hag flatly declared 19 that Section 265 is not a limitation upon the jurisdiction of the federal courts, but is merely a restriction upon the exercisb of their power to grant equitable relief. 20 This constitutes an open avowal that even though the sole object of a federal suit is to enjoin proceedings in a state court, the federal court must nevertheless inquire into the merits of the controversy and determine whether or not the relief should be granted. In the following pages an endeavor has been made to classify and analyze the various situations in which such federal interference hag been permitted.21
Removal Cases
The first indication of a departure from the categorical terms of the injunction statute arose out of the statutes allowing removal to the federal courts of cases begun in state courts. A. 9th, 1927) .
20. That the decision would have been otherwise were it not for the exceptions which the courts have carved out of the statute is indicated by a flatly contrary dictum in Ex pcarte Schwab, 98 U. S. 240, 242 (1878) , to the eflect that where the sole purpose of the federal suit is to enjoin state proceedings, the question goes to the jurisdiction of the federal court over the cause.
21 YALE LAW JOURNAL [Vol. 42 that, where a suit has been properly 29 removed into a federal court, that court may issue an injunction ancillary 3 to the main proceedings to prevent any further action in the state court. 31 The justification which the cases offer for making such an exception is that in issuing the injunction, the federal court is merely acting to protect its own jurisdiction. 3 2 But the ground for federal jurisdiction usually invoked in these cases is diversity of citizenship, and it is now well settled that over such cases the federal courts do not have exclusive, but only concurrent, jurisdiction. In Kline v. Burke Construction Co., 33 the Supreme Court held that a federal court could not "protect its jurisdiction" over a contract action originally instituted in the federal court, on the ground of diversity of citizenship, by enjoining proceedings in a suit subsequently commenced by the defendant in a state court on the same Fed. 358 (C. C. A. 4th, 1922) A. 9th, 1931) .
30. To be distinguished from the problem here under consideration is that which arises when a suit is brought in a court of a state the sole object of which is to enjoin proceedings in another state court, and one of the parties seeks to remove to a federal court. In such a case, if the state court has already granted a temporary injunction, Section 265 does not prevent removal, and the injunction remains in full force until dissolved or made permanent by the federal court. contract. The Court reasoned that, since the Constitution does not give the federal courts jurisdiction over cases involving diversity of citizenship, 3 4 but merely capacity to receive such jurisdiction from Congress, the plaintiff had no constitutional right to a federal adjudication of his cause of action, but only a statutory right to proceed in the federal court which was no greater than the defendant's right to proceed in the state court. Even the possibility that a judgment in the state court would be res jz'dicata of the suit pending in the federal court was held to provide no basis for an exception to Section 265.
The exception developed since the Frenck case cannot, therefore, rest upon an authority generally to protect federal jurisdiction over a controversy brought to the federal court. But it may be said that while there is nothing in the Constitution to prevent a party to a suit in a federal court from instituting an action in a state court on the same cause, yet the Removal Acts provide that when a suit in a state court has been removed to the federal court, "It shall then be the duty of the state court to . . . procced gio further in said suit." 35 This phraseology is strikingly reminiscent of the clause in the Shipowners' Limited Liability Act,2 0 which enacts that from and after the transfer to a trustee of the shipowner's interest in the ship and freight all claims against the owner shall cease. As a matter of statutory interpretation, the soundness of the construction placed upon this Act, that it authorizes a writ of injunction to issue from the federal courts, is a matter upon which opinions may differ. 37 But assuming that such an interpretation is justified, no reason is perceived why the similar clause in the Removal Acts should not be given a like construction. If the courts in the removal cases had availed themselves of this statutory command as a ground of decision, they could have avoided the introduction of such unfortunately broad phrases as "protecting the prior jurisdiction of the federal court." 34. The same would, of course, be true whatever the basis of federal jurisdiction. 
37.
A prohibition against continuance-of the action in the state court is certainly not necessarily a repeal pro tanto of the prohibition against issuance of injunctions to prevent such continuance. It may be plausibly argued that, had Congress intended the Removal Acts or the Limited Liability Act to authorize injunctions forbidden by the Act of 1793, it would have EO provided in the Revised Statutes of 1874, as it did with respect to "any law relating to proceedings in bankruptcy."
J Relitigation
Out of the same theory of protecting federal jurisdiction has sprung another judge-made exception to Section 265. While no basis was found for limiting the application of the Section in early cases involving the relitigation in a state court of issues adjudicated in a prior federal action, 88 the federal courts have now adopted a contrary position. In 1906 30 the Circuit Court for the District of Montana issued an injunction against a state action to enjoin the plaintiff from asserting any claim to property the title to which the federal court had previously adjudged to be in the plaintiff. 
-
A federal court had rendered a decree defining the rights of a class of members of a fraternal benefit association. It was held that the court had ancillary jurisdiction of a bill brought to enjoin certain members of the class from reopening in the state courts the questions thus settled by suits against the association, and that it might properly issue the injunction. 43 The same doubts which the principles underlying the Kline case throw upon the validity of the removal exception, render difficult a logical justification of the cases now under consideration. Moreover, the federal jurisdiction may be sufficiently protected by the availability of review in the Supreme Court. If the state court fails to give to the federal court's judgment the effect to which it 38. Dial v. Reynolds, 96 U. S. 340 (1877).
39. In the same year, the Supreme Court in Gunter v. Atlantic Coast Line Rr. Co., 200 U. S. 273 (1906) , rendered a decision which seems properly to fall in the "relitigation" category, but the decision was placed on the ground that the state had voluntarily submitted to the jurisdiction of the federal court by the attorney-general's appearance, and that the Act of 1793 only prevented federal courts from acting against the will and consent of a state. is entitled under the Constitution, the party pleading res judicate may seek certiorari from the Supreme Court 4 4 and. thus secure a federal determination of this "federal question."
Suits Involving Judicial Custody of Specific Property
It is in connection with suits where a court is dealing with, or may be obliged to deal with, specific property-so-called suits iu r 'm -that the federal courts have made most frequent use of the doctrine that, in order to protect their own jurisdiction, it is legitimate to enjoin proceedings in state courts. Conflicts of jurisdiction over specific property involved in actions in both a federal and a state court occurred sporadically from a very early date. 5 The fundamental principle of comity between courts of concurrent jurisdiction upon which these conflicts were settled was that the court which first acquired jurisdiction over the property was entitled to retain its jurisdiction free fr6m interference by other courts.-" But the question of the applicability of Section 265 does not seem to have arisen during the first one hundred years following the adoption of the Constitution. In 1889, hoWever, in the case of Sharon v. Terry, 47 it was once more made apparent that the Act meant much less than it seemed to on its face. Suit was brought in a federal court to have an alleged marriage contract declared void as a forgery. The defendant thereafter successfully maintained an action in a state court to have the same contract declared valid, and to entitle her to share in the community property. The federal court ' 1 8 to allow an injunction to issue after the property which was the subject of the federal suit had passed out of the possession of the federal court. 40 Decisidns similar to those in the Sharon and Julian cases have been rendered up to a very recent date. 0 But the scope of this exception is limited by the doctrine of comity out of which it grew. Thus it is only where the federal court has prior jurisdiction of a suit in rem that an injunction will issue against a state suit concerning the same property."' Some question has inevitably arisen concerning the meaning of these phrases. A broad definition frequently given of a suit in rem is that it is one dealing, either actually or potentially, with specific property. 5 2 But that suits in rem com- Thus it is generally held that the following are suits in rcm:
prise not only controversies where the court by the very nature of the action -2st deal -with specific property,G 3 but include also proceedings "where, in the progress of the litigation, the court mzay be compelled to assume the possession and control of the property to be affected," 54 is demonstrated by cases holding that suits involving the legality of public utility rates are suits i& 7cm.c 5 Similarly, there has been dispute as to the meaning of prior jurisdiction. Where both the federal and state suits are in renz., the court in which proceedings were first instituted is regarded as having acquired constructive possession of the property involved, and, consequently, that its jurisdiction is prior to that of a court in which proceedings are subsequently instituted, even though actual possession of the property is first taken by the latfer court. 50 But even when the federal court has prior jurisdiction of specific property, if the state action is not of such a nature that its independent determination will hinder or impede the federal court in its administration of the property, the state action may not be enjoined. This notion is a logical development of the rule laid down in Kline v. Burke Construction Co." 9 that the mere pendency in courts of concurrent jurisdiction of two suits in personam involving the same parties and issues affords .no ground for the issuance of an injunction by the court in which suit is first instituted. The qualification of this holding developed in cases where specific pro8th, 1920). Here the plaintiff sued in the federal court for the appointment of a receiver; before a receiver was appointed, a state court in a suit subsequently instituted appointed a receiver who took actual possession of the property. The federal court restrained further proceedings in the state court and directed the state receiver to surrender the property. 
57.

(U. S. 1933).
In the former case a state court in which proceedings for the winding-up of a corporation had been first instituted, but which had no jurisdiction to enforce the collection of maritime liens on vessels included in the corporation's assets, was held not to have jurisdiction concurrent with that of a federal court which had taken actual possession of the boats under proceedings subsequent to those in the state courts.
Where jurisdiction is concurrent, a suit for the appointment of a receiver subsequent to a suit in personam in another court vests the former court with such jurisdiction over the property as to prevent levying execution thereon under the suit in personam. perty is involved, should be limited to cases where practical considerations indicate the advisability of a single determination of all questions in dispute involving the property. A most important decision indicating that an exception to Section 265 will only be made in cases where such considerations are present, is the recent Supreme Court case of Riehle v. Margolies, 6 0 in which the Court refused to enjoin continuance of a personal action in a state court against a corporation for which the federal court had appointed an equity receiver. The Court's decision was predicated upon the ground that a state action in personam does not necessarily interfere with a federal court's custody and administration of an estate in receivership. It is uncertain whether or not the implications of this decision will be permitted to extend its effect beyond the precise holding, as the opinion laid some stress upon the circumstance that the state suit was pending when the federal receivership proceeding was instituted.
6 ' In cases where the state suit was commenced after the federal court had taken jurisdiction over the property, an injunction has been denied in one instance"' but granted in another. The decisions, however, of Judge Mlack in Stansbunry v: Koss " and of Judge Learned Hand in In re Putnam, 6 5 may both be regarded as extending the principle of the Riehle case to such situations, and as carrying out its implicit declaration that the principles of the Kline case may be applied to federal suits in rem. In the Stansbury case the defendants, executors of the will of the wealtby Ella V. VonE. Wendel offered the will for probate in a New York state court. Subsequently, the plaintiff filed a bill in the federal court alleging that she had been fraudulently induced to execute an agreement not to contest the will and praying for its cancellation and for an injunction against its use in connection with the probate YALE LAW JOURNAL of the will. Judge Mack ruled that, although the prior probate proceeding was in' rem, the federal court had jurisdiction. 0 This decision is equally applicable to cases where a federal court with prior jurisdiction of a res is requested to enjoin a subsequent state action in personam. He said:
"Probate proceedings are in remn; moreover, in this country they are within the exclusive jurisdiction of the state courts. But it is well settled that actions or suits in personm, though affecting or establishing rights against the estate, such as the claims of creditors or beneficiaries, and thus incidental to the probate proceedings in which the judgments or decrees may have to be filed in order to share in the estate, are within the jurisdiction of the federal courts, if there be the essential diversity of citizenship. See Riehle v. Margolies, 279 U. S. 218, 225-26 and cases cited. Such a suit 'neither ousts the jurisdiction of the court in which the first suit was brought, nor does it delay or obstruct the exercise of the jurisdiction, nor lead to a conflict of authority where each court acts in accordance with the law.' Kline v. Burke Construction Co., 260 U. S.
226, 232 (1922) . .. "67
In the Putnam case, despite the settled construction of the Shipowners' Limited Liability Act of 1851 as giving federal courts, in which proceedings to limit liability have been instituted, power to enjoin the prosecution in state courts of claims against the owner of the vessel, 68 the Circuit Court of Appeals for the Second Circuit appears to have applied to federal proceedings for the limitation of liability the principles of the Kline case. It held that, since the limitation proceedings did not involve any res which the federal court was called upon to administer, an injunction against state actions on claims against the owner would not issue. The language of Judge Learned Hand strongly manifests the increasing reluctance to extend the scope of existing exceptions to Section 265. After observing that the doctrine which supposedly controls the disposition of these cases is that of exclusive jurisdiction in the court first securing control of the res, he declares: "There are perhaps no greater practical difficulties in allowing two suits in rem to proceed together than two suits in personam, and it is well settled that the plea of lis alio pendens is not good between state and federal courts. a contrary result would only remove the cause from the tribunal properly vested with jurisdiction; in short, avoid a jury trial. The statute intended nothing of the sort, and the effort is to be discountenanced." 0 It is the language and attitude of the court in the Stansbury and Putnam cases, rather than the actual holdings, which are significant. They strongly suggest the incipient breakdown of the heretofore crystallized rule of law that federal jurisdiction over specific property necessarily draws to the court exclusive jurisdiction over all matters affecting such property. The wisdom of this new approach to the exception which has been created with respect to federal suits in rem can hardly be doubted. The acknowledged policy of the statute is to guard against the friction which invariably accompanies jurisdictional conflict: Even if other considerations of policy, such as the desirability of a single determination of all questions involving administration of specific property, are taken to justify a departure from the ban on the operation of injunctions between courts of concurrent jurisdiction, still the rule allowing these departures should be no broader than the policy to which it purports to give effect. The Riehle, Stanzsbury, and Putnam cases have made it apparent that judges do not find it invariably necessary that all issues which may possibly affect specific property be determined by a single court.
A related question of great importance is the effect which should be given to adjudications in suits in personam in other courts, by the court under whose jurisdiction the property is being administered. The problem is of particular and timely interest in the case of federal equity receiverships. For clearly, even though it be held that a federal receivership does not in itself justify injunctions against state suits in personam which do not threaten interference with the course of administration, the state proceedings will, nevertheless, frequently be robbed of all utility if they are not held conclusive of the amount or validity of claims against the debtor 69. Supra, note 65, at 74-75.
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YALE LAW JOURNAL whose estate is in receivership. It has long been settled that a judgment in personam is conclusive, in a receivership proceeding of the amount and validity of the claim, both when rendered before appointment of a receiver in another court 7o and when rendered after such appointment, provided the receiver intervened or otherwise took part in the suit. 71 But the state courts have been in conflict with reference to the situation where the receiver is not in any way a party to a judgment rendered after he was appointed. 72 As far as federal receiverships are concerned, Riehle v. Margolies 7 held the state judgment conclusive where the suit was begun before the receivership. 7 4 Whether a judgment in a state suit begun after proceedings for a receivership had been instituted would likewise be conclusive was expressly left undecided. 75 However, Judge Mack's conclusion in the Stansbury case that the federal court had jurisdiction to determine the validity of the complainant's agreement not to challenge probate of the will at least shows that such distinction In Pringle v. Woolworth, supra note 72, a judgment of a foreign court was held conclusive although that action was instituted after the New York court had appointed a receiver.
1184
[Vol. 42 need not necessarily be drawn. For, in that case, the federal suit in personam was instituted after the petition for probate had been filed in the state court, and on the well-established doctrine of constructive possession the state court had already acquired exclusive jurisdiction of all matters directly affecting distribution of the decedent's assets. If in such a situation the federal court may hear related suits in personam, it would seem to follow that state courts may with equal propriety determine suits in pcrsonam commenced after the appointment of a federal receiver.
7 "
Void or Izequitable Jvdgments
Behind all the judge-made exceptions to the injunction statute thus far discussed has been the notion that the injunction against state proceedings is in the nature of an ancillary remedy granted for the purpose of protecting the previously acquired jurisdiction of a federal court. In 1891, however, in Marshall v. Holzes, 77 the Supreme Court introduced into the statute an exception which bears no relation to the protection of federal jurisdiction. In that case it was held that a federal court might enjoin a litigant from enforceing a judgment obtained in a state court by fraudulent means. The decision was rested on the ground that the injunction would not act upon the court itself but merely upon the person of the party litigant by taking from him the benefit of a judgment obtained by fraud. Obviously, the interference with state courts which Section 265 prohibits is no less substantial where the proceedings are stayed by process issued against the litigants therein than where the court itself is enjoined. Moreover, considered purely as a matter of general chancery practice, apart from any considerations peculiar to the relation between state and federal courts, it has long been settled that an injunction against court proceedings should always issue only against the plaintiff, never against the judge before whom the cause is being tried.
78
Even during the reign of James the First, when the conflict between law and equity was most bitter, the chancellors did not presume to exercise the injunctive power against the judges themselves.
7 " It is hardly to be supposed, therefore, that the framers of the injunction statute were seeking only 1933] to prevent federal injunctions against a state court as such. Indeed, if there is substance in the distinction taken by the Court, it is difficult to see why it should not justify an injunction even against pending state proceedings, of whatever nature, whenever sufficient equitable grounds are shown, provided the injunction is so framed as to run only against the litigants. In spite of the fallacy on which this distinction rests, however, it has frequently ieen made in the lower federal courts: 80 injunctions sought against a sheriff to prevent him from levying execution under a state court judgment have been denied, 8 1 while injunctions against judgment creditors, to prevent them from causing execution to be levied, have been freely granted.
FEDERAL INJUNCTIVE POWER
2 In 1914, in Simon v. Southern Railway, 83 the Supreme Court undertook to spell out at greater length the theory on which was based the power of federal courts to enjoin the execution of state judgments. In this case, the state judgment whose enforcement was enjoined was not one which had been fraudulently obtained, but one which was void for want of personal jurisdiction over the defendant. The Court declared that while Section 265 prohibits enjoining pending proceedings, yet "when the litigation has ended, and a judgment has been obtained, and the plaintiff tries to use such judgment, a new state of facts not within the statute may arise." 84 After using the dubious authority of Julian V. Central Trust Co. 85 for the proposition that. a federal court may enjoin the inequitable use of a state judgment, the Court continued:
"If in a proper case a plaintiff holding a valid state judgment may be enjoined by a federal court from its inequitable use, by so much more can the federal court enjoin him from using that which purports to be a judgment, but which is in fact an absolute nullity .. .That conclusion is inevitable, or else the federal court must hold that a judgment-void for want of service-is a 'proceeding in a state court' even after the pretended litigation has ended and the void judgment has been obtained, It seems clear that the Court's decision is based upon a construction of the word "proceedings" in the statute. It is not clear, however, whether the Court means that judicial business of which the forum has no jurisdiction is not a "proceeding" within the statute, or that nothing which niay transpire after judgment in any case is such a "proceeding." There seems little reason to believe that the word "proceeding" was used in the statute in any more limited sense than to include any application to a state court for aid in the enforcement of rights. But, however that may be, any quibble over this point would now be unprofitable, for the rule that the enforcement of a void judgment may be enjoined is well settled.6 T This exception to the statute cannot, however, be justified on the ground that the injunctive power is pecessary to secure federal protection to aggrieved litigants, for the question of the lack of personal jurisdiction is a federal question under the due process clause of the Fourteenth Amendment, and not only may the state judgment be directly reviewed by the Supreme Court, but it may, if in fact rendered without due process, be questioned defensively as in Pennoyer v. Neff.. s Subsequent decisions have clarified the principles upon which the Simon case may be said to rest. In Essanay Film Manufacturing Co. v. Kane,; 9 a federal court was asked to enjoin an action for conversion which was being brought against the complainant in a state court of New Jersey, again on the ground that the state court was without personal jurisdiction. This time, however, the state action had not yet gone to judgment. The Court seized upon this fact as being a sufficient bar to the complainant's bill, and contented itself with distinguishing the Simon case on the ground that there the litigant was enjoined from "enforcing a final judgment." 09 1188 YALE LAW JOURNAL [Vol. 42 But if a case in which the state court is without jurisdiction is not in fact a "proceeding" within the meaning of the statute after judgment, it may be questioned whether it is any the more a proceeding before judgment. The judgment can be no more a nullity than is that from which it sprang. Viewed in the light of the Essanayj case, the Simon case must be taken to mean, not that the lack of jurisdiction deprives the state court's action of the character of a "proceeding," 91 but that the fact that judgment has been rendered does so.
02
In other words, "proceedings," which alone the statute embraces, last only up to judgment; thereafter, the action taken by the officers of a court in a case-such as the levying of execution under the judgment by the sheriffs-must be called by some other name.
93
The decision in the Simon case, as it appeared before the Esscnay case, would clearly be no authority for the issuance of a federal injunction against inequitable state judgments. For, although a judgment rendered without personal jurisdiction is a nullity, the same is not true of one which is obtained by fraud or in breach of 92. In 1885, the Supreme Court had squarely refused to recognize any such distinction by disallowing an injunction against the enforcement of a state judgment. Sargent v. Helton, 115 U. S. 348 (1885).
It is impossible to find any basis of statutory interpretation for holding that the statute does not apply to steps taken after judgment. Furthermore, if it be true that the statute was to a large extent the result of the proposal made by Edmund Randolph (see note 14, supra), the instant exception removes from the operation of the statute the very cases which were foremost in Randolph's mind as the ones in which state courts should be assured of freedom from federal interference, since Randolph was primarily concerned with preventing a separation of law and equity between the state and federal courts after a case had proceeded to judgment in the state courts.
93. However, it has been frequently held that "proceedings" within Section 265 include all steps taken in a suit from its inception to and including final process. Marblehead Land Co. contract. 94 Hence, if the Essanay case had not placed the Simon case in a new light, it would be more difficult to understand the court's citing the latter case, along with Marshall v. Holmes, 05 as authority for the decision in Wells Fargo & Co v. Taylor,"" decided in 1920 . There the defendant, an employee of the plaintiff express company, had, in violation of a contract with the plaintiff to assume all risk of injury incident to his employment, obtained a judgment in a state court against a railway company, which the express company had contracted to indemnify in respect of claims for damages by express company employees injured while travelling on the railway. The Supreme Court upheld an injunction against enforcement of the judgment, on the insubstantial ground that Section 265 was a mere rule of comity which must yield where it "would materially hamper the federal courts in the discharge of duties otherwise plainly cast upon them by the Constitution and laws of Congress." 'T The upshot of the matter is that wherever there exist these particular equitable grounds for enjoining proceedings in general, the federal courts, after judgment has been rendered in the cause, will act precisely as would any other court of equity, not hedged about by the inhibitions of Section 265. 
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injunction, but may forthwith enjoin the defendant from doing anything to enforce any judgment he may obtain in the pending state action and leave him otherwise to proceed as he may be advised. At least there is nothing insidious in this disposition of the case; it gives the defendant due warning and bids him proceed, if he dares, with advance knowledge of the futility of so doing. But certain it is that the language of the case, if followed, completely emasculates the statute, for it allows an injunction the intended and inevitable effect of which is to stop the state proceeding, in any case in which a plaintiff can show grounds upon which any other court of equity, not subject to Section 265, would grant an injunction.
The Federal Injunction as a Device for Testing the Constitutionality of State Statutes
It has been pointed out that the peg upon which the Supreme Court hung its decision that federal courts might enjoin the enforcement of void or inequitable state judgments was a definition of "proceedings" which excluded activity subsequent to judgment. A further exception to the statute had, even earlier, been worked out through the use of this same device. When state statutes embodying exercise of the police power, particularly statutes or orders of commissions fixing public utility rates, precipitated a flood of federal questions under the Fourteenth Amendment, various considerations led the utilities to prefer that the litigation take place in the federal courts. 1 0 0 This gave rise .to a common practice of testing the validity of allegedly unconstitutional statutes by a bill in the federal courts praying for an injunction, issuing against state officers, to enjoin the prosecution of civil or criminal actions seeking to enforce the statutes. To this practice the objection was made that injunctions against the enforcement of state statutes were forbidden by Section 265.
Some support for this contention, in cases where injunctions were sought against criminal proceedings, was found in the decision in Harkrader v. Wadley,1 02 to the effect that a federal court which had taken charge of the assets of a corporation could not enjoin a criminal prosecution of an officer of the corporation for embezzle- where it was decided that threatened action in the state courts by state officers was not a "proceeding" within the meaning of the statute. On the other hand, it was expressly declared in a dictum that, if the proceedings had already been instituted in the state court, Section 265 would apply, and the injunction could not issue.'" The distinction thus established has been consistently followed in the lower federal courts.°0 1 If this distinction were the sole determining factor, it would seem to follow that whenever the state officials actually bring suit to enforce the statute, their action would then assume the character of a "proceeding" and the issuance of an injunction become no longer proper. But this has not proved to be unqualifiedly true, for the concept of "protecting the jurisdiction of the federal courts" has been made the basis for enjoining actual state court proceedings to enforce a state statute, where such a suit is instituted subsequent to the filing of a bill in the federal court to determine constitutionality by means of a prayer to enjoin state administrative or legislative activity or threatened prosecutions. The Interborough decision makes it clear that the Prentis doctrine will be adhered to even where it is in fact perfectly plain that the administrative or legislative action taken will be unfavorable to the claims of the complainant.
112
Federal Injunctions Sought by the United States Government
The most recent exception made to the injunction statute, and one which has not yet received the sanction of the Supreme Court, 115 was announced in the case of United States v. Inaba.
1 1 4 In substance, the scope of this exception is that where the United States government as plaintiff is seeking a federal injunction against state judicial proceedings, for the protection of its own rights or property, Section 265 is no bar to the injunction. The Court, in granting the injunction in the Inaba case, reasoned that, inasmuch as the United States cannot be sued without its consent, to deny it any relief in the federal court would be to force it by indirection to subject itself to the jurisdiction of the state court for the protection 109. 211 U. S. 210 (1908) ; see Note (1909) 18 YALE L. J. 349. 110. 279 U. S. 159 (1929) . 111. It should be noted in connection with both the Prentis case and the original bill in the Interborough case, that the precise holdings are that nonjudicial proceedings will not be enjoined until the final legislative action is taken; the cases taken together, however, seem to indicate that injunctions against threatened judicial proceedings are subject to the same limitation, (1933) , in which the Supreme Court has very recently held that, where jurisdiction is predicated solely upon diversity of citizenship and the questions involved are purely local, the federal courts will not grant an injunction against action on the part of state officers unless the case is absolutely clear.
113 If this be true, the major premise of the court's argument fails, since it would only have been necessary for the United States to enter the suit as party plaintiff.
There was admittedly no precedent for the decision in the Inaba case. On the contrary, the Supreme Court had previously held in United States v. Parklhursto-Davis Co., ' " in which the United States sought to enjoin the defendants from prosecuting state actions against certain Indian allottees, that Section 265 forbade the injunction. This decision was distinguished on the ground that in the former case the Indians on whose behalf the government was suing held patent allotments of land in fee, and, since they were sui juris, they could defend on their own behalf in the state action, whereas in the Inaba case the government held title to the land in trust for an Indian ward, and was acting to defend its own property. This reasoning has been affirmed in decisions in subsequent cases where the government is seeking to protect its title to property, 1 17 or to remove obstructions to the operation of federal instrumentalities.
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The theoretical basis of this exception has, therefore, come to be that the federal courts have exclusive jurisdiction over suits to which the United States is a party in interest, and that Section 265 is no bar to injunctions in aid of that jurisdiction. This rationale, like those supporting other exceptions, involves a departure from the clear import of the terms of the statute. It might, therefore, have been preferable to base the exception in cases where the United States is a party, upon the common law rule that general 2d) 905 (C. C. A. 7th, 1925) . The District Court based its conclusion on the fact that the United States was suing to protect its own interests, and therefore Section 265 was not applicable. In modifying the decree below, the Circuit Court of Appeals held that the proceedings sought to be enjoined were not judicial in character, citing Public Service Commission v. Corboy, 250 U. S.
(1919).
[Vol. 42 words in a statute do not include the sovereign unless the sovereign is expressly mentioned.19
Conclusion
The cases which have been examined are a startling revelation of the fate of a statute which does not command the respect of the courts. Although sweeping and unqualified in its terms, it does not limit the jurisdiction of the federal courts, but only their equity powers; it does not bind them prior to the institution of state suits, nor after judgment therein; if deemed necessary to make effective their own jurisdiction, it is ignored altogether. Whichever of the various historical explanations of the statute is embraced, it seems a safe assertion that the cases in which injunctions against state proceedings were sought to be prevented are the very ones in which the statute has been refused operation. 2 0 To say that the statute merely enacts a doctrine of comity which already existed, and that the limitations on that doctrine may therefore be enforced though not in terms included in the enactment, is little more than a circumlocution announcing that the statute will be departed from whenever, in the judgment of the court, necessity or convenience invites the departure. To assert that prevention of the unseemly conflict between courts which the statute was designed to obviate necessitates deviation from its letter in order to observe its spirit is rationalization of no higher order.
But several of the limitations which the courts have placed upon the statute are now so crystallized that discussion of their intrinsic merit is purely academic. It is in connection with judicial administration of insolvents' and decedents' estates, and in the field of corporate reorganization, that expansion or contraction of the scope of the statute is most likely to present a practical problem. The enormous growth in the administrative activity of courts must give rise with increasing frequency to situations where, although the pendency of a state action does not deprive the federal court of jurisdiction (or vice-versa), special circumstances make it advisable that a race for judgment between the litigants in each of the courts should be averted. In several instances such a situation has been taken care of through a voluntary stay of proceedings by the 120. Section 265 is not the only statute limiting federal injunctive powers which has been judicially flouted. Similar treatment has been accorded the statute which declares that "no suit for the purpose of restraining the assessment or collection of any tax shall be maintained in any court." 26 U. S. court in which suit was last commenced, pending determination of the issues in the suit previously instituted. 12 One such situation occurred in Langnes v. Green., 2 2 where it was held that, although the federal court had jurisdiction to entertain a shipowner's suit for limitation of liability despite the pendency of a prior action in a state court, the fact that the case involved but one possible claimant and but one owner required that the federal court should, as a matter of discretion, stay proceedings pending the outcome of the state suit. In re Putnam 1-3 went a step farther by staying proceedings in the federal court in favor of actions not yet pending in the state court, but which might be brought within a reasonable time. Similarly, in the Stansbury case,2 4 Judge Black ruled that, while the complainant had a statutory right of recourse to the federal courts, since the constitutional requisites of jurisdiction existed, it was nevertheless within the discretion of the federal court to stay proceedings there pending the outcome of the state suit. And the fact that the federal suit for cancellation of the consent to probate was vitally related to the probate proceedings 25 over which the state court had exclusive jurisdiction, he found to be such a circumstance as justified the federal court in declining to exercise immediately its admitted jurisdiction.
What special circumstances must exist in order that the federal court shall be entitled to grant a stay of proceedings cannot be categorically stated. The Supreme Court has made it plain that this discretionary power by no means exists in all cases of concurrent jurisdiction. In McClelland v. Carlazd restraint imposed upon interference cannot contribute to the solution. These considerations, and the revived attitude of respect for the statute and its underlying principles which clearly appears in recent decisions of both the Supreme Court and lower federal courts, strongly suggest the possibility and desirability of the revitalization of Section 265. Other decisions lend weight to a belief that in the future delicate problems of conflicting jurisdiction will be solved in the federal courts more often by a stay of their own proceedings than by the manufacture of ingenious devices for evading the statute. Such an approach seems to offer the most promising solution of the ramified problems arising out of judicial administration of estates and insolvent enterprises in a nation whose political structure is still in great measure decentralized. Real and critical these problems must continue to be as long as that decentralization persists.
